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Friends of the BEarth International (FOEI) in conjunction with various
other environmental groups, has carried out an extensive review of the fifth
draft of the International Convention for the Prevention of Pollution from
Ships, 1973.

In order that the findings arising out of that review can have the widest
consideration by the delegates to the Conference we now subnit comments relating
to the various clauses of the draft Convention., We hope that all delegations
will give them their consideration, f

In swmary our major couments arc as follows:

1, Ship-generated oil pollution is clearly the most important environmental
problen treated in the Convention. More than 45% of the annual discharge of
o1l (estimated at up to 5 million tons) into the oceans comes from this source,
If positive inteimational action is not taken now this discharge will surely
increase, As over 70% of this discharge from ships comes from the normal
ballasting, deballasting and tank oleaning operations of oil tankers,we urge
that the Conference adopts meaningful discharge linitations to a uniforn
standard, We also urge that the Convention includes adequate design standards
to reinforoce the discharge oriteria, In this regard, we would strongly support
double bottom design and segregated ballast standards,
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2. Discharge and design standards will only be meaningful if the Convention

includes mandatory enforcement for its provisions,.

(a) The Convention must impose uniform, meaningful discharge
linitations and stringent degign and construction standards

The fundamental requirement of an effective Convention is the
establishment of meaningful, uniform discharge criteria and stringent design
and construction standards, to guarantee that these criteria are nmet, Discharge
limitations and design standards are intimately related. A discharge
linitation may be little more than a pious platitude unless it is reinforced
by technologically sound hardwarc, Reliance on procedures, such as the
load=on=top procedure, for example,'which depends upon such factors as crew
gkill and diligence, weather conditions, product type and voyage length, is
sinply no substitute in most cases for a structural solution, such as that
obtained by segregated ballast capacity, to the discharge problem, For the
sane reasons, it is imperative that the choice of means to achieve discharge
limitations not be left opcn to the Contracting States but be nandated by the
Convention itself, With regard to oll pollution in particular - the most
significant element of ocean pollution and the major focus of the Convention =
it is essential to impose (1) a uniform discharge limitation for all types of
0il, (2) a no~discharge limitation, and (3) a structural solution to the
discharge problen, i,e, imposition of & segregated ballast/double botton

requirecnent.*

* We note at the outset that, although tanker casualties result in
approximately 18% of tanker-_ enerated oil discharges, neither the
Convention nor other international agreements presently in force
mandate the incorporation of collision avoidance and manoeuvrability
features which might aid in reducing accidental pollution caused by
such incidents, Design innovations such as controllable pitch
propellers, bow and/or stern thrusters and twin screws/twin rudders,
can substantially increase manoeuvrability, thereby decreasing the
risk of accident, especially in narrow, crowded and shallow ship
channels, while automatic collision avoidance radar plotting systems
way further reduce such risks.
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(1) One discharge standard for oil - The Convention as now drafted provides

for a single dischérge gtandard for "oil or oily mixtures", which are broadly
defined in Regulation 1, para, 1, of Ammex I, to include "petroleum in any
form". However, there is substantial pressure, as suggested by footnote 1(ii)
to Annex I, to establish a dwal standard, with ﬂpg;sistentﬁpop‘black q;}s
presunably being subject to more stringent controls than "non-persisient"

or white oils, This proposal is environmentally unaccepiable. Although white
oils may evaporate faster than black oils {but got in turbulent waters), and
although their discharge may not always have the same visible effects as the
discharge oi black oils, i,e,, fouling of fishing nets, deposits on beaches,
coating of birds and wildlife, etec,, the effects of white oil discharges nay
be subtler and ultimately more harmful for the environment, since these oils,
which contain a higher percentage of aromatic and aromatic derivative compounds
than crude oils, will have greater toxic effects on marine biota,

The higher toxicity of white as opposed to black cargoes has recently
been docunented in an environmental impact statement, released on 30 May 1973,
by the federal Maritime Administration, of the USA, regarding its tanker
construction program at pp, IV=42 through IV~51, and IV=~103 through IV-104,
Aropmatic fractions, many of which are water soluble, are often quite toxic
to marine organisms at extremely low levels of concentration, i.,c. toxic effects
on larvae may occur with concentrations as low as 0,1 ppm., Moreover, concentrations
of these hydrocarbons in a range of 10 to 100 ppm may cause bohavioural pattern
changes, while incorporation of such hydroecarbons in tissues of nmarine organisms

and thus into the food web, has potential public health implications to humans.*

The dang:rs associated with discharges of white oils are underscored by
two further factors., First, white oils are ordinarily primarily carried in
coastal trades ncar sensitive bays, estuaries and coastal breeding grounds,
Thus, morely as a result of trade routes, their discharge will tend to produce
serious deleterious effects, Second, because they are more water soluble,
discharges of bailast water and from oil water separators will contain

# It is noted that recent studics show that the Nn,2 grade fuel (ils,
whioch sre widely used in Furnpe and North Amerioca fer drmestic heating
puxrpnges, are perhaps the most toxie and porsistent of all cil fractions.
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significant concentrations of potentielly toxic materials,* In sum, given
the current state of knowledge about the effects of oil pollution on the
marine cnvironment, esteblishment of a dusl discharge standard would be

wholly wnwarranted,

(i1) Meaningful discharge eriteria - Any discharge limitations established

under the Convention must be the best attainable with existing technology

and in accord with Recommendation 92 of the Stockholm Conference, In

Amnex I, the critical limitations are contained in Regulation 1, paragraph 16,
which provides that evidence, based upon an oil content monitoring
arrangenient, that oil content of effluent does not exceed "[15]" ppm is
conclusive of the question that ballast is "clean", while Regulation 9 to
Annex I establishes elaborate discharge limitatlons based upon instantancous.
rates of discharge per mautical mile (Regulation 9(1)(a)(iv)) and total
quantity discharged as a percentage of cargo (Regulation 9(1)(a)(v)).

The environnmental basis for those limitations, as well as for the
"yisible trace" clean ballest standard in Regulation 1(16) is far from

clear and as proposed, they are unacceptable,**

* This latter point is of particular significance with regard to the
effectiveness of load-on~top equipment (see discussion infra, at 8),
and it underscores the ineffectiveness of this alternative for
pollution prevention as compared to a segregated ballast g en,

#% Tt should also be noted that the environmental justification for
the proposed chenical discharge limitations is not clear., Genera.
linitations on chemical discharges are especially difficult since -
each substance may have a different degree of dilution, solubility,
dispersion, volatility, etc, under varying circunstances, and since
the environmental effects of any chemicals are unknown., As with
oil, the goal must be the ocomplete elinination of operational
discharges, and the current standards embodied in Annex II

evaluated in the 1ight of such a goal,
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Indeed, they may do little nore than codify existing outflow standards
which are already met through utilization of load=on=top prosedures
(currently employed on 75% of existing tonnage), For example, if the
Convention were to permit the discharge of 1/30,000th of the cargo of

& 300,000 doadweight ton "supertanker" (as ie now proposed), this would
mean that almost 10 tons of oil could be discharged per voyage, and,
assuning 40% ballast, the effluent could contain 100 ppm of oil, As
noted above, severe environmental damage can result from very low
conoentrations of aromatic derivative compounds in sea water, Moreover,
pornitting any discharge at all adds to the increasing accumulations

of 0il in the oceans. It has been reported that much of the north
Atlantic Ocean is infected with oil globules, (Butler and Morris and
Sass, Pelagic Tar fronm Bermuda and the Sargasso Sea), If seaborne
transport of oil increases and if oil tanker numbers and traffic increases
as both governments and industry project, the environmental degradation
fron oil pollution resulting from vessels and thelr operations will
increasc proportionally, Thus, even with relatively low discharge

stan lards, adverse environmental effects may result and the accumulation
of oil in the occans will oontinue to grow.

The obJjective of the Convention is the "complete elimination" of
wilful and intentional pollution of the sea by oil ... to be achleved
by 1975, if possible ,..". Thus, the Convention should adopt, if possible,
& "no discharge" standard, Requiring segregated ballast oapacity (see
sub=paragraph [iii] below) can essentially achieve this goal, and there
thus seems little reason for less absolute standards. In any event, before
any proposed discharge standards could be supported, they st be Justified
environmentally, i.e., the damago to the marine environment produced at
visible sheen, 15 ppm, and 60 liirc per mile discharge limitations must
be set forth and assessed, Aind, the Convention should only establish
discharge oriteria which meet the following two conditions: (1) conclusive
evidence shows that it is not technologicelly feasible to reduce discharges
below those levols, and (2) oonclusive evidence demonstrates that discharges
at such lovels are not harnful within the meaning of Article 2, paragraph 3,
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The figures in brackets in Regulation 1(16) and Regulation 9 roferring
to parts per million discharges, ship sizes, rates of discharge; and nautical
niles from shore, are not supported by any meaningful evidence indicating

that thoy meet these conditions,

(iii) The environmental necessity for prompt adoption of the segregated
ballast and double bottom requirements* - As mentioned above, neaningful

discharge linitations must be buttressed by stringent design and construction
standards, The interweaving of Regulations 11, 13, 15 and 20 of Annex I is
thus eritical,’ A requirement that oil carrying vessels poésess the
capability of carrying sufficioent ballast for normal nperatlions without
recourse to cargo tanks (Regulation 11(1)(a), Regulation 11(2) and
Regulation 13) is without doubt the most effective means for reducing damage
to the marine environment from normal ballasting operations, The segregated
ballast approach is effective because it eliminates the need to mix oil and
water, and to wash cargo tanks to hold ballast which may be clean cnough to
discharge at a loading port, Moreover, thorc can be no question as to the -
environnental soundness of using a double bottom (with a height of B/lS)
(footnote 33(i) to Arnmex I) to achiove part of the required scgregated
ballast capacity. Double bottoms would protect against accidental

discharge causcd by grounding incidents = the most comnon cause of tankex
capualty = and the redistribution of hull strength resulting from ’
incorporation of a dcuble botton will reduce or at least delay breaking
caused by stranding, thereby reducing the frequency of catastrophic

spills, Double bottoms arc also likely to reduce operational pollution

in at least two ways: (a) the smooth cargo tank bottom resulting from

* Mention should also be made of Regulation 11, Annex IIs We
believe that porhaps the principal defect in Annex II is the
failure to set out genuine, uniform, cnforceable construction
requirenments for chemical tankors, We question whether the
provisions of the Code for the Construction and Equipnment of
Shipe Carrying Dangerous Chenicals in Bulk is sufficient in
this regard, In any event, it rnust be nade clear that compliance
with the inatructions issued pursuant to paragraph 2 is mandatory
and enforeceable in accordance with the general provisions of the
Convention, Otherwise, the regulation is inoffectuwal,
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a double bottom design should clininate sludge build up and, thus, the
need to clean cargo tanks 4o prevent this ocourrence; and, (b) vhen tanks
are cleaned to preparc for dry docking and overhaul, less wash water will
be required for cleaning becatise of the eclimination of structural nerbers
within the tanks, |

The complete environmental advantage of a segregated ballast/double
botton system over loadwon=top method (Regulation 15) or shoreside disposal
(Regulation 20), is, we believe, beyond question, and is extensively
docunented in recent US studies,*

Neither load=onetop procedure (even with elaborate oil content
nonitoring devices) nor shoreside disposal is an acceptable alternative
to scgregated ballast/double botton design. To sanction the use of loadw
on~top proccdure as an altexrmative would amount to nothing more than the
maintenance of the gtatus quo, This procedure, even in accordance with
Regulation 15, will by no means clininate oil discharges during deballasting
operations, and, at best, it i3 only 80% effective in removing oil fron
overboard discharges, Tankers using L,0.T, procedures currcently discharge
nore than 265,000 netric tons of oil annually,**

Sinilarly, shoreside reception facilities, unless subject to stringent
discharge standards which are adequately policed and enforced, may nerely
transfer pmarine pollution problens to the shore, and, in fact, concentration
of oil pollution in a specific shorcside location may be more harmful
environnentally than regulated discharge at sea, Further, their creation
nay create substantial land us¢ problens and have serious secondary inpacts
on the areas in which they are located, Finally, at present, the state of
the art may not be sufficicently developed to indicate the type of shoreside
facility best suited environnentally for each port. Especiall: as

*  United States Coast Guard, Reports on Parts 1 and 2 of Conference Study 1
Segregated Ballast Tankers (November 1972 and February 1973).

#% The original sourco paper for this figure was a doocunent presented to the
Apnual Mecting of the Society of Naval Architeots and Merine Engincers

s 1971,
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Regulation 20 is cwrrently drafted, with no provision for the standards which
would gevern oporation of shoreside facilities, it can scarcely be considered
an adequate altornative to segregated ballast design,*

Given the envirommental advantag:s of the scgregated ballast/double botton
design, and the purpose of the Conventicn to gliminate operational pollution, we
believe that such e design and construction gtandaxrd should be made mandatory on
all oil carrying vessels, Thus, in our view, the bracketed tonnage limitations
in Regulation 11, paragraph 2, are far too high and wholly without justification,
Study 1 has demonstrated that a segregated ballast/double bottom approach is post
effective down to ships as small as 20,000 dcadweight tons, In point of fact,
because load=on=top operations may not be able to be engaged in on smaller
tankers, begause, if such operations are engaged in, they may be relatively
ineffective, and begausc smaller tankers carry cargoes of higher toxicity and
often enter shallow, crowded harbour areas, applicability of the megregated
ballast/double bottom requircment to such vessels is cnvironmentally necossary,

Not only do we believe that the double bottom/segregated ballast standard
should be imposed on all ships, but we believe that the Convention should require
application of this standard as soon as possible after entry in force.
Recognizing that some lead time may be appropriate in the shipping industry to
design and produce a new ship, it would appear that the three ycar delivery
requircment suggested in Regulation 1(5)(b) to Amnex I should be the outside
linit, while the cut~off dates for application set forth in Regulation 11(2) of
Armex 1 are unduly liberal, Much earlier dates are necessary to meet tho
objectives set forth in IMCO Assembly Resolution 4,237(VII),

The meaning of trese cuteoff dates is far from hypothetical, 4s a
practical matter, the farther off application of the standards is, the greater
the likelihood that the requircments will be ineffective until virtually the
year 2000, It is common knowledge that a worldwide shipping boom is underway
principally duc to the increasing world trade in crude oil end refined products,
If the applicable dates in the Convention are put off to 1980, however, it is
likely that all the capacity nceded to. serve world needs in the 19680=2000 period
will be constructed prior to such timo, and thus the entire purpose of the

Convention will be undermined,

*- Needless to say, the suggestion in footnoto 32 that ineport disposal be
congidered, in every case, as a complete alternative to segregated ballast,

is completely unacceptable,
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(b) The Convention must provide for mandato oroenent of
itg 8 ,
Discharge and design standards will only bo offective if thoy are
enforccable, Indeed, the Convention itself is necded in part becavse of
the failure to pro-ide for adequate enforcement mechanisms in the
International Convention for Preveatiom of Pollution of the Sea by Oil,
1954 (the "1954 Convention"), If the Contrecting States are given full
disoretion.to enforce or to decline to enforce the provisions of the
Convention, or if they are not required to investigate alleged violatioms,
the envirumental proteotive purposes of the Convention may be substar.tially
underocut. 4As it now stands, much of tho language contained in the Fifth
Dreft is in the alternative, providing for either permissive or mandatory
enforvenent of various of its provisions. Wo beligve that it is essential
that a nandatory approach be adopted. If such nechanisms are incorxporated
in the final version, the Convention will not only be strong tut will
provido a significant precedent for future international agreements

regulating ocean usage,

(4) Mundatory penalty provisions ~ Axrticle 4 of the Convention spolls

out tho pennltles and jurisdiotional criteria to be applicd whenovor a
violation of the Convention ocours. This provision, in oither of the two
Altermativos presentod (Alternative I and Alternative II), provides for
prohibition of discharges of hamful subastances in violation of the Convention
under the law of tho Administration of the offending ship (the "flag" State)
and/or theo law of any other Contracting State when the discharge ocours
within its "territorial scas" (tho "coastal" State). Ileaving enforcement
solely to tho "flag" State, would virtually guarantee thgt the Convention
would not be fully enforcod.

Alternative II appears preferable because it is nore inclusive in scope
and because it definea rore precisely the rights and obligations of the
Contracting States. Prohibition of "any violation of the requiranen‘bs of
the present Convention", the operative language in Alternative II, would appeax
to have a broader scope than the language contained in Altermative I which
would only require prohibition of "any dimcharge of hamful substances or
effluent containing these substances in contravention of the provisions of

the Regulations™.
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Premumably the former language provides Contraoting States with the power
to take action with regard to violation of design and comstruction
standards as well as the nctual discharge of effluents in exoess of tho

Conventionts limi?ations .

To work well, enforcement rmst be as automatic as posgible, Thus,
the languagoe in Alternative IT, which provides that an. Administration "ghall
cause such procecdings to be taken as soon as posaible," if it is informed
of a violation and is satisfied that sufficiont evidence is available to
enable proceediizga to be brougat, is in the Ainterest_ of & strong, offoctive,
enforceable Convention, If Contmotiﬁg States persly have an option to
prosecute, then there is no assurance whatscever that the Convontion will
in faot be onforced, Consequently, we would take strong issue with tho
suggostion of some dolegations (ot forth in Footnoto 11) that the
provisions of Altermative II to Article 4 are 100 atringent.

Ginilarly, we believe that the olﬁligation which subparagraph 2 of
Altornative II to Artiole 4 imposes on any Contracting State in whose
torritoriai wators a violation oocurs is ominently semsibdle, Such States
should be required oither to prosccute or to fuxnish to the Adninfstration
sufficient informetion and ovidence so as to allow such State to proseccute.
The entiro enforcement package is further roinforced ﬁy the requirenent in
subparagraph 3 of this Altermative that, if such informetion 18 furnishod
to the Adninistration of the offending ship, then such Adninistration ghould
inform tho State whose waters aro at‘féoted by thoe violation of tho onforcenent
actions talken. In this way, theroe ia.ja. olear cheolt, within the confines
of tho Convention, on enforcemont sotions taken by an Administretion.

Tho provisions of Article 4 are also inmproved by the addition of
the language suggested in footnote 9. This provision would oloarly inorease
the ohancea that any partioular violation of the Conventiun would bo
prosecuted by enabling any Contracting State to ocauso proceedings to bo
taken againat ships which onter ite ports or offshore terminals, rognxdless
of the faot that a violation, i.e., a prohibitod discharge, night not have
ocourred within ite teorritorial wators. Thus, if a ship whioch violates the
requirenonts of the Convontion and whioch trades on routes that bring it 4o
several difforent Contreoting States is not prosccuted by one of those
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Statos, there 1s ot least a strdng likelihood that 1t will be prosecuted
by another, This threat of onforcement would be weakened,  -however, by
the qualifications to the language suggested in footmote 9, whioh either
allov the Adminigtretion to proempt the prosecuting State or linit the
proacouting Statets jurisdiction ovoxr violations, and we would oppose
the inclusion of any such qualifications in the final Convention.

Finally, we = lieve that the adoption of footnote 10 or a similar
altermative should be supported, sinoe to linit enforcement of a
Contracting State to violations oocourring within its "territorial seas"
mey constitute an umnecessary limitation on ite enforcement powers,
especially if any law of the sea reginme which is ultimately developed
would provide for national, pollution control jurisdiotion outside the
arca traditionally designated as the "territorial sea"., Enforcenent
Jurisdioction should be given to States for arecas under "thoir national
pollution ocontrot jurisdiotion" (or equivalent language) in oxder to
ensure that the enforcement powers under the Convention are at leest
co~oxtonsdve with any juriedictional lines established in a future law

of the pons agroenent,

(41) Cortifiontes and Ingpections.= Control. over shipe required to hold
Certifioatos undor the Convention, achioved, in part, through broad

ingpection rights, is also inportant to the effoectivomess of the Oonvention,
Avtiole 5, paxegreph 2, provides that a ship's cortificate of compliance
mat bo acoepted by an inmpeoting State unloss there are "olear grounds”
for bolieving that the oondition of the ship or its equipment does not
correspond substantially with the partioulars of that certificate. Ve
beliove that "clesr grounds" are too stringent a test as a precondition

for inspootion, A State should be able to inspeot and exercise oontrol

of ships in its ports or offshore terninale without having virtually to
establish a violation, lirdtations of time and perwonnel will serve to
ensure that inspections are not abused to disrupt ocormercial aotivity.
Thus, wo-bolieve that the language suagested in footnote 14, i.e., "roasonable
grounds", should roplace the "olear grounds' standard in subparegraph 2,
and subparegraphs 4 and 5 of this ixrticle as well.
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Stringent action should be taken when it i deterninod that a ship

does not have & valid certificate of compliance, and specifiontion of.aotion
open to a-State in such circumatances is appropriate., However, the action
suggestod, ensuring that the ship in violation sholl not sail until it oan
proceod to set without presenting dn unreasonabdble threat of harm to the.
narine onvironment, is not the optinum solution to the problem., Rather,

the alternative suggested in footmote 15, nanoly, that.a ship should not be
pornitted to sail "until such deficiency is corrected", provides.groater
ossurance of protection of the marine enviromnont., At the leust, permission
for a ship to loave the port or offshore terninal should only be granted if
the ship 1s required to proceced to the "nearsst repair yard available”, with
thoe additional proviso that no such permission should bo granted if the - -
ship would "present a significant threat of harm to the marine onvironnent",

landatory denial of access to ports and offshore terminals, with the added
exception that entry would be nllowed if for repair purposes, a8 provided -
for in Artiole 5, paragraphs 4 and 5, is another inportant element of offcctive
enfoxcenent of the Convention. Although these provisions are now bracketed,
we belleve that they should be made part of the final Convention. The
strictest langunge possiblo is required. Thus, in paragraph 4, reforence
should boe .1ado, as is suggostod in footnote.18, to deni'a‘l of b:cbe_aéia to o
ship which ‘'docs not comply with" the provisions of the Rogulations rather
than to o ship which "ig not.constructed in accordance with" the provisions
of tho Rogulations, Further, denial of acouss should be mandatoxy rathor
than noroly pernissive, and wo bolieve that if a Contracting State is.
"satlsficd" that a ship is not in compliance, it need not "establish" such
non-conplionce, Pinally, perunission to leavo the port or offshore facility
under paragraph 5 should he conditioned on the voyage not prescnting "a
significant threat of harm to tho rurine erviromnment™ rather than "an wrocasonable
throat of harn to the marine environoont",

(414) Dotootion of offoncog = To insure offootive enforosnent, unm0CeROTY
obptacles should mot be posed to inspoetion, Artiole 6, paragraph 2, as
prosantly drafted, would only pornit ships to de inspeoted in "loading porte".
We agroo with the suggestion in footnote 21 that the languoge be expanded o
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so as to-cover ships "in poxis and offshore terninals of any Controoting
Statet, Further, addition of the langunge suggested in footnote 22 to
paragreph 2 of Article 6, which would require a report to Lo made to the
appropriate cuthority if it appears that a discharge has been made or that
there 4s o danger of dischoxge will strongthen the enforcement web,

In a.ddition, the invee’tiéatoxy provision now contained in Article 6,
paragraph 5, should be mado mondatory. This provision, combined with the
proposals contained in footnote 9 and our proposal to extend investigation
boyond loading ports, will, if all are adoptoed, do much to inpure that no
violation of the Convention will go undotectod or unprosecuted.

(iv) Reporting = Reporting 4s an integral part of the enforcement mechanisn,
lIny efforts to linit the circunstances under which roports should be nade

or to provide for percissive reporting should be opposed bty the United
Statos delegntion. - In particular, we disagrec with the suggestion nado

by sono-delegations, sce footnote 32, that subparagraph 6(b) should be -
deletod. lloreover, we believe that the pugpestions made in footnote 33,
that roporting should be node with rogard to casualties which invol-e thregts
of discharge, is appropriate and should bo included in.the final Convention.
Bocause of the importonce of the reporting xoguirement, we would additionally
recommend that tho fonvention include a sanction, perhaps triggerod by

& complianco test related to obsorvation of discharges, to enforce the
reporting procedure, The roquirenent of fullest possidble reporting will
gserve to oncournge conplisnce with the Convention and will alse provide
information regarding the frequency and volune of spills, vhich, ih itself,
should prove valuable for future offurts tc control ship-gencxated pollution.

(v) Copualty Invostimation = Article 12, paragraph 1, alse an »lenent of
the onforconont mechanisn, would be strongthoned by the addition of the
proposal contained in footnote 49(i1) which would onable a State to
investizmto casualtios causing pollution which ocour in arxcas generally
revegnizod as international waters tut which may affoet the waters of the
investigating 8tate. Hero again, by incxcasing the munber of 8tatos whioh
ooy investignte casuwaltios (ox violations of the Convention), the
pesribility of conprohensive enforconent ig orhancod,
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(vi) Svidonciory standard fo aid in enforgoment of discharme oriterin ~

An appropriate evidenclery standaxd which would aid in tho enforeenont of
the diochawpe standards is a fina) elenent in the onforsenent nechanisn,

As footnote 21 to Amnex I indicat.s, thore is unaninous agreenent that such
a provigion is approprianto, at least az regards oil pollution. The foux
altormatives presented in Armex I for oil, however, vary vastly in quality.
Mtornative (1) merely provides that evidence of "visible tracos ...

shall bo cause for investigation .,..". Alternative (11) oven nales
adoption of this ovidenciary stondard optional. And Altermative (1i1)
would roquire that it be "proven" that oil has hoen discharged. Only
Alternative (iv) nakos evidence of visible traces in and of itself "sufficient
to establish a vioclation of this Regulation,! unless robutted by ovidence
to the oontrary. Obviously Altornative (iv) is tho otrongest and bost of
the prosont forrmlations, for it places the burden of disproving an
apparcnt violation upon the alloged violator. -If anything, we beliove

that even this provision night be strongthened, by deleting tho roquirenont
that the visible traccs bo found "in the vicinity of the ship or its

wake ..."s Oil slicks can be carried over substantial distancos and in
neny diroctions by ocean ourrents. If it is lmown that only one ship has
passed through an arca where visible tracos appoar within a given poriod

of tino, then ovon if those traces are not soen '"in thoe vicinity of the
ship or its wake", tho ovidenoce would seen to be ovorwhelning that such
tracon dorived fron this ship.

(vii) Dispute sottlonent = inforcoment will be fostered by adequate dispute
settlenent noehanisng. Of tho three dispute settlenont altormatives prosonted
in Artiole 10, wo favour adoption of Altornative II (arbitration), and

beliove that the dispute Bottlement provisions, ocontrary to the suggoestion

in footnote A}, should be nade mandatory. Altormative II would formalizo

a uniforn arbitration proccdure for handling dieputes. It ie clearly
preforable to Altermative III whioh is 1ittle more than an exhortation to
sottlonent and which would alnoat neccssarily involve tine consuning and
fruitless disvussions over what nothod to enploy for resolving disputos,
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Morcover, roeliance on the Internntional Court of Justice =~ Altermative I ~
would involve a commitnent to a slow, arduous and cunbersonc procodure
and would place highly technical isguce before a ftribunal which has no
special cxpertise to resolve them. Arbitration, by contrast, which will
give cach gtate party to a dispute the power of appointment over ono
nepber of tho arbitration board and which, in all likelihood, would create
o nechanisn possossing the-tochnical oxportige to enablo it to resolve
highly tochnical questione, appears far the nost sensible and least time

wasting altoernativo.



